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IN THE UNITED STATES DISTRICT COURT 
DISTRICT OF SOUTH DAKOTA 



SCOTT ANDREW KYLES , 
Plaintiff , 



vs . 



NATALIE KAUFMAN, PROBATION 
OFFICER 

AND 

KIM H. WILLIAMS, SUPERVISING 
U.S. PROBATION OFFICER 



PILED 




CLERK 



CIVIL NO. 

TO BE SUPPLIED 



68 ~ 

im BY THE CLERK 



Civil Rights Suit Under 5 
§§§ 552, 702, and 706 



use 



PRELIMINARY COMPLAINT FOR INJUNCTIVE RELIEF 
COMES NOW Scott Andrew Kyles, Plaintiff in the above-entitl- 
ed cause pro se, do hereby respectfully submit this preliminary 
complaint for injunctive relief as follows: 

JURISDICTION 

1) This Honorable Court has jurisdiction over this matter by 
virtue of the authorities listed on the face of this complaint. 
In addition, plaintiff respectfully request the court recognize 
pro se effort and assert subject matter jurisdiction under any 
other law, rule, regulation, policy, procedure and/or preceden- 
ce (whether or not cited in this action) that are now, or were 
at any time during this cause enforced and effected from which 
lawful jurisdictional authority could have been invoked. 

2) This Court has jurisdiction over the Defendants in this civ- 
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il action. This action involves federal officials acting under 
the color of legal authority through the U.S. Probation Depart- 
ment . 

3) Plaintiff acting pro se, is non-cognitive of the law and he- 
rein request this Court liberally construe this complaint purs- 
uant to Haines v. Kerner . 404 U.S. 519. 

PARTIES 

4) Plaintiff is an incarcerated person confined at the Federal 
Correctional Institution, P.O. Box 1000, Sandstone, Minnesota 
55072 . 

5) Defendants U.S. Probation Officer, Supervising U.S. Probati- 
on Officer and U.S. Chief Probation Officer have a legal maili- 
ng address of Phillips Centre, Suite 101, 300 S. Phillips Aven- 
ue, Sioux Falls, South Dakota 57104-6323. 

REQUEST FOR JUDICIAL REVIEW PURSUANT 
TO 5 USCS §§ 702 AND 706 

Ground (he: 

7) Title 5 USCS § 702, provides in pertinent part: A person su- 
ffering a legal wrong because of agency action, or adversely 
affected or aggrieved by agency action within the meaning of a 
relevant statute, is entitled to judicial review thereof. An 
action in a court of the United States seeking relief other th- 
an money damages and stating a claim that an agency or an offi- 
cer or employee thereof acted or failed to act in an official 
capacity or under color of legal authority shall not be dismis- 
sed nor relief therein be denied on the ground that it is agai- 
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nst the United Stat es or that the United States is an indispen— 
sable party . " 

8) Title 5 USCS § 706, provides in pertinent parts: "To the ex- 
tent necessary to decision and when presented, the reviewing 
court shall decide all relevant questions of law, interpret co- 
nstitutional and statutory provisions, and determine the meani- 
ng or applicability of the terms of the agency action. The rev- 
iewing court shall — (1) compel agency action unlawfully withhe- 
ld or reasonably delayed; and (2) hold unlawful and set aside 
agency action, findings, and conclusions found to be — (A) arbi- 
trary, capricious, an abuse of discretion, or otherwise not in 
accordance with law; ...(C) in excess of statutory jurisdiction 
authority, or limitations, or short of statutory right." In ma- 
king the foregoing determinations, the court shall review the 
whole record or those parts of it cited by a party, and due ac- 
count shall be taken of the rule of prejudicial error. 

9) Plaintiff's request for judicial review evolves from the De- 
fendants failure to provide agency rules, made no determination 
of whether to comply with such request, failed to notify plain- 
tiff of the reasons therefor nor advised plaintiff of the right 
to appeal to the head of the agency any adverse determination 
pursuant to Title 5 USCS § 552(a)(2)(C) and § 55 2 ( a ) ( 6 ) ( A ) ( i ) , 
of the Freedom of Information Act. 

10) Section 552(a)(2)(C) provides in pertinent part: "Each age- 
ncy, in accordance with published rules, shall make available 
for public inspection and copying — administrative staff manuals 
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and instructions to staff that affect a member of the public." 

11) Section 552(a) (6) (A) (i) provides in pertinent part: "Each 
agency, upon any. request for records made under paragraph (1), 
(2), or (3) of this subsection, shall- — (i) determine within 20 
days (excepting Saturdays, Sundays, and legal public holidays) 
after the receipt of any such request whether to comply with 
such request and shall immediately notify the person making su- 
ch request of such determination and the reasons therefor, and 
of the right of such person to appeal to the head of the agency 
any adverse determination." 

CONCLUSIO N 

12) According to the attached documentation it is easy for this 
Court to ascertain that the agency has failed to meet any of 
the timely requirements 5 USCS § 552, and as a result Plaintiff 
has not been able to exhaust his administrative remedies throu- 
gh the aforementioned United States Probation Department and 
therefore, request that this Court conduct a judicial review, 
and thereafter, compel agency action unlawfully withheld, and 
hold unlawful and set aside agency action found to be not in 
accordance with law. 

WHEREFORE Plain tiff prays that this Honorable Court compels ag- 
ency action where they have failed to abide by the procedures 
set forth in Title 5 USCS § 552 of the Freedom of Information 
Act . 
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CERTIFICATE OF SERVICE 

1 Scott Kyles, do hereby certify that the original and one copy of the fore- 
going Preliminary Complaint for Injunctive Relief was delivered to this 
institution's mail room on QtJz ^jll . 2008, forwarded certified 
mail and properly addressed to: Clerk of Court, U.S. Courthouse, 400 S. 
Phillips Avenue, Sioux Falls, South Dakota 57104. 




Case 4:08-cv-04169-LLP Document 1 Filed 10/29/08 Page 6 of 10 PagelD #: 6^ w ^ Vr^ 
IBim oH of iNro l iHA j mZ _n i iVACY^ U 4W?WZ rr 

REQUEST FORM 1 ' ^ S. D/\t 

TO: U.S. Probation Dsnnrt-mpnt- 

jaJI&l&ardH^i; *° ^MsuMs^ 

-i^^Cgrrecy^]al_i]stitution 
P.O. Box 1000 • 



400 S. Phi ni ps Avenue 



Sioux Falls. South Ey<o_ta_57104-6851 



Sandstone, Minnesota 55 07? 



Pursuant: to Title r ) II <; r ^si i 11 
P.rt, there, of, I tne undersigned" alsc/\ dentif ied^^^ 8 " t . seotio " s and 
r*ght Jiand section of this- fo ho resp Jufullv " ^ ( "' le u PPer 

following information: ' L cs pi.-c t C u L ly requests the 

thaj^ probation officer *<t^< i J^ m ^ B ^ m£l Z^7^ yelr 



such^nifc^^r/ ^e 'l ^l * PU ? ablC UUleS atUl "Sulations govern 
Per t hi '. ^ lc «5^°««d them to r,e so that I nu.hr 

pci the I'Leedoin of Information Act of 1974 

i~ \nJ° V i f ny 1 L " eason of the above requested in Forma 

ic 'deemed to be priveleged ancl./or exemp t under the 1 
£ , * ^ J^ory reasons for the exemption, the name, and' 
«>alc.i P g.the decision to withhold the maJiPrjal 

has cenftn V-° la l eS thG F «cdon«.iE Information Act o 

Lcn ( 2 P ) working days to respond to this request I 
leceive a response by that M-„r> i w'i l 1 a - 1 ' . L 

.,,,1 , ,. 1 . ' * uulL t - ll,ie i *■ will deem tni. s to op 

dntl seek- judicial remedy. 



mg you 
co tup l.y 

t i o n o i; 
I - ; pie 
t it Le o 

f 19 74, 
n the e 
a t o r m 



r Agon 
w j. t h 

ma t e r 
a s e s p 
f the' 

y o u i; 
v e n t ]'. 
a 1 d e n 



y i, 1 1 
t h em 

ia 1 

c c i [; y 

pe i: so n ( s ) 

A g e n c: y 

d o no t 
ia .1. , 



DATED : ^±ZAzQS ' 



Submi t ted by : 




k e q u-e s t o r 




CA S ETTi A N A G ER/H T A \\Y WBTTC 




A! Notary Public-Minnesota 

^imtjy My Commission Expires Jan 31 , 2011 ^ 



Enclosed: Certification of Identity 
Affidavit of Indigency 



(00 J Form J. 61 
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J.5. L)tpaiunttu o( Joule* 



CcrtifloiUo* of Identity 



Aitncr FtdUtr. 



PWVACY ACT STATEMENT' , ~ 

Splcn, M. 0Me r.?„,e ^ * fu ™" h ^ lafomuUoa wtf ,enJl la no .cdo b T D °* """^ 




place of dirt,, ~^Jax^^ 

FMPlnvrr r , . .- . ^ 



'or iociU Security Nuajbetr 1 



N/A 



amr.Uua.S5.000. • ^"""Wc pmcou, u pua.,hableuode,ibep,on,ioa. of S U.S.C. 352,(1,(3) br.na^rno! 



Subtcnbcd u,d ,» orD to be/0fe raf Ul „£j£>_ 



djir o( 

DEBORAH C. JENSEN 
^fflffi^blic-Minnesota 

<a UiiTsVaccJ 




S i ucu cu t c 

5io.n^tur c of No Lay 
■My Commission Eaphc j 




^VvVWWVVrVVVVVVa 




be "-Itutd .10 tootfue^'cnoT' " ^ C0:, ' ,t ' ll:lc<) br ,t3ut "boo tie or ihcitquou Urn infornuion rchlini 



lo himic|(o( hcnclf 



Fur.hc r, put luuvi.io 5 U S.C. ! Wj( b) I luUlonic iV U 5 n r 

'or u.d.dUWona.aeo ,«.»„„, lo -L <o _ 1 U '' K,U °f Juiucc of > nr of ill corr.eon. »( o,pn,u Uun, lo ,ckuc 

~™~* " " — - — r— (Ulorncf or other dcii|jiccf. 

S • i/u i\j r c '' 



"""""" '"--"T ».*.».! ,, .,l U0UrT 
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AFF IDA VjTJIF I H D I G EN C Y 

In as much as the requested .Information is in the "Public Interest 
and I have declared myself to be indigent, I ask that you "Waive all J; c , 
cost, and/or charges" .pursuant to 5U.S.C. ■ 552a (1) (J) e t . seq. 

X , Scott Andr ew Kyles „ . ,.,„, ... , 

— rr-^ — — uum the requester .m the attached 

F.O. 1^. /Privacy j^-t. Request and I declare under the penalty o ,S: .,- j ■■ - 
that I am an indigent inmate and have the amount of ; 



LP en l" inma.I-n niul i- U _ rr . 

in my |.)j;.i.:<ou 

account , a iid have no other assets available. 




DATE. 



Sworu to bef ore me this _ ^6+^ c(jQ^ <^ ^O^Oaf 2o£>| 

My cou.hu is s ion expires on: MJIaN\0^^ 

»#% DEBORAH C. J 




Notary Public-Minnesota 

S X*m*V^ My Commission Expires Jan 31, 2011 \ 



\ 



Case 4:08-cv-041 69-LLP Document 1 Filed 1 0/29/08 Page 9 of 1 PagelD #: 9 



UNITED STATES DISTRICT COURT 
DISTRICT OF SOUTH DAKOTA 
PROBATION & PRETRIAL SERVICES OFFICE 



TERRYL R. CADWELL 



CHIEF PROBATION/PRETRIAL OFFICER 



Sioux Falls, SD 57104-6323 



Phillips Centre, Suite 101 
300 S. Phillips Avenue 



Reply To: Sioux Falls. (605)977-8931 



P.O. Box 922 
Aberdeen, SD 57402-0922 
(605)377-2630 
FAX: (605)377-2631 



(605) 977-8900 



318 Fed. Bldg. & U.S. Post Office 
225 South Pierre Street 
Pierre, SD 57501-2463 
(605)945-4640 
FAX: (605)945-4641 



FAX: (605)977-8901 



August 27, 2008 



Scott Andrew Kyles, Inmate 
Federal Correctional Institution 
P.O. Box 1000 



257 Fed. Bldg. & Courthouse 
515 Ninth Street 
Rapid City, SD 57701 

(605)399-5920 
FAX: (605)399-5921 



Sandstone, MN 55072 

RE: Your request for documentation on agency policy, regulation, rule, or law regarding criminal 
history information reflected in presentence investigative reports 



Pursuant to Rule 32(d) of the Federal Rules of Criminal Procedure, the court is authorized to order 
a presentence investigation and report when a defendant has been convicted, either through a guilty 
plea or a trial. The investigation and report is completed by the court's staff at the U.S. Probation 
Office. Pursuant to Rule 32(d)(2), "The presentence report must also contain the following 
information: (A) the defendant's history and characteristics, including: (i) any prior criminal 
record" 

Pursuant to USSG § 1B1 .4: Information to be Used in Imposing Sentence (Selecting a Point 
Within the Guideline Range or Departing from the Guidelines) , "In determining the sentence 
to impose within the guideline range, or whether a departure from the guidelines is warranted, the 
court may consider, without limitation, any information concerning the background, character and 
conduct of the defendant, unless otherwise prohibited by law. See 18 U.S.C. § 3661 

Pursuant to 18 U.S.C. § 3661, Use of information for sentencing, u No limitation shall be placed on 
the information concerning the background, character and conduct of a person convicted of an 
offense which a court of the United States my receive and consider for the purpose of imposing an 
appropriate sentence." 

I believe your research into these citations will reveal the fact the presentence report completed in 
your case fully complied with the requirements of the applicable prescribed statutes and sentencing 
guidelines. Your officer had no choice but to include this information in the report. 



Mr. Kyles: 




Kim H. Williams 

Supervising U.S. Probation/Pretrial Services Officer 



/khw 
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